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The offering of bond issues on internet platforms

Regulation

Provisions

Question

Answer

e Act No. 256/2004 Coll., on Capital Market Undertakings, as amended (the
“AoCMU”)

e Atrticle 4(2), especially (a), (e) and (i), of the AoCMU
e Article 4a of the AoCMU

Does the operation of an internet platform for offering bond issues
constitute the provision of investment services under the AoCMU?

The operation of an internet platform for offering bond issues may
display the features of the provision of some of the main investment
services listed in the AoCMU. In respect of clients, it may constitute the
service of provision of investment advice relating to financial instruments
or the reception and transmission of orders. In respect of issuers, it may
constitute the investment service of placing of financial instruments.

Internet platforms are increasingly being used to offer corporate bond issues.
They are used in particular by SMEs to access additional sources of funding
and by the public as an additional investment opportunity.

The nature of some offers may give prospective clients the impression that
bonds are an alternative to savings accounts rather than being financial
instruments associated with certain risks.

Firms operating internet bond issuance platforms (“platform operators™)
usually provide additional services to both issuers and prospective subscribers
related to the publication of bond offerings.

In some cases, platform operators’ activities and services may display the
features of main investment services as listed in the AoCMU, which may not
be provided without authorisation from the Czech National Bank. Typically,
the investment services concerned may be the reception and transmission of
orders in relation to financial instruments, the placing of financial instruments
on a firm commitment basis, and/or the provision of investment advice.

The characteristic feature of the investment service of reception and
transmission of orders is that the provider receives a specific instruction
(order) from the client and transmits it for execution (potentially with the aid
of an automated system). An order is any structured communication from the
client (especially an instruction or agreement establishing an order to buy or
sell specific financial instruments). This activity is thus performed by a person
who as an intermediary transmits an order relating to a transaction in financial
instruments as an expression of the client’s will to a person who is authorised
to enter into this transaction with the client. It does not matter whether the
expression of the client’s will is made at the client’s request or through receipt
of an offer from a third party. The investment service of reception and
transmission of orders can thus mean virtually any form of intermediation of
an opportunity for a client to acquire a financial instrument with the assistance
of the provider of this service. The typical features of this investment service
are thus: (i) intermediation, and (ii) the fact that this activity relates to
transactions involving financial instruments.
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The investment service of placing of financial instruments entails a
commitment by the provider to try to find investors for the issuer and thus
underwrite all or part of the issue. This investment service is therefore
provided to the issuer or issue manager, not to the investor. The provider may
act merely as “agent” or be involved actively. The technical features of the
service of placing of financial instruments are: (i) there is a contractual
relationship between the provider and the issuer, (ii)the provider’s
commitment is fulfilled only after the investor has subscribed for the bond
(i.e. after part of the issue has been placed), (iii) the provider’s remuneration
is linked to the size of the issue, and (iv) the provider is in contact with the
investor in connection with the subscription.

Investment advice usually involves the individualised provision of advice or
an offering relating to specific financial instruments. The offering tends to be
presented as suitable for the investor and commensurate with his requirements
and needs. The service provider collects information about the financial
instruments, analyses it and “pairs” it with the client’s needs. The typical
features of investment advice are: (i) recommendations relating to transactions
in the financial instrument are provided, (ii) the advice is individualised on the
basis of an assessment of the client’s personal characteristics and needs, and
(iii) the advice is presented as suitable for the client.

There is a need to assess comprehensively whether or not the platform
operator’s activities display the features of main investment services under the
AoCMU and whether the provision thereof is thus subject to authorisation.
The assessment must take into account the nature of the services provided by
the company to issuers or potential investors, i.e. the nature of the business, as
typically expressed in an agreement between the company and the issuer.
Another important feature is the platform operator’s approach to prospective
subscribers, i.e. whether it communicates actively or only passively transmits
information.

There is simultaneously a need to take into account that the services of
platform operators vary greatly and internet platforms therefore cannot be
categorised in any way. The assessment of whether or not a specific case
involves the provision of investment services is always individual and specific
to the situation.

Listed below are three model examples of internet bond issuance platforms
together with an assessment of their activities and services as regards the
applicability of the AoCMU.

Example A A platform operator (Company A) publishes information about bonds and
their issuers on the basis of agreements with issuers. In addition, Company A
makes available its own bond assessments, which include information about
the investment horizon, the issuer’s sector and the expected riskiness of the
bonds. A prospective investor interested in subscribing for a bond completes
an order form on Company 4 s website and Company A subsequently drafts a
subscription agreement and mediates the negotiation of the subscription

! See also Hobza, M.: Investi¢ni sluzby v pravni teorii a praxi, Praha: Leges, 2017, pp. 67, 68, 76 and 81, and
Hustak, Sovar, Franék, Smutny, Cetlova, Dolezalova: Zakon o podnikani na kapitalovém trhu, 1st edition, 2012
— commentary, Prague, C.H.Beck, 2012, pp. 59-86.
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agreement between the issuer and the investor. Company A finalises the
agreement using information from the form submitted by the potential investor
over the internet platform, and sends it for signature to the issuer and
subsequently also to the prospective subscriber. Company A also offers
issuers the paid service of arranging complete contractual documentation,
including specimen bonds and transmission protocols, and maintaining a list
of bondholders. Company A assesses potential investors based on their
previous purchases and/or interest in purchases (profiling of prospective
investors) and sends them targeted information about bonds which are
currently on offer and may be suitable for them. Potential investors may also
use interactive communication to ask further questions. The remuneration of
Company A paid by issuers is a combination of a component linked solely to
the amount of bonds subscribed for and a fixed rate for services relating to
the preparation of documentation.

This example displays the features of the provision of the investment services
of (1) reception and transmission of orders relating to financial instruments,
(2) placing of financial instruments without a firm commitment basis, and,
depending on the information provided and how it is presented, (3) provision
of investment advice.

Reception and transmission of orders

Company A provides potential investors with specific information about
issuers and bond issues, mediates communication between the contracting
parties and finalises the contractual documentation between the investor and
the issuer. This case displays the features of the provision of the investment
service of reception and transmission of orders relating to financial
instruments, i.e. (i) a specific instruction (order) about how to proceed in
respect of the financial instrument has been obtained from the client, and
(ii) this instruction has been transmitted to another party (the issuer).

Placing of financial instruments

Company A provides the issuer with services consisting not only in preparing
contractual documentation for the issuer, but also in handing over agreements,
organising the signing thereof and identifying prospective subscribers
(contacting prospective investors directly). These activities go beyond
“services related to underwriting” because Company A is actively involved in
placing bonds among investors. This is confirmed by the fact that
Company A’s actions are motivated by the size of the issue (its remuneration
depends on at least part of the bond issue being subscribed for).

In Company A’s case, all the features typical of the provision of the
investment service of placing of financial instruments are displayed
simultaneously: (i) there is a contractual relationship between the issuer and
Company A, (ii) Company A’s commitment is fulfilled (its remuneration is
paid) only after the investor has subscribed for the bond (i.e. after part of the
issue has been placed), (iii) Company A’s remuneration is linked to the size of
the issue, and (iv) Company A is in direct contact with the investor in
connection with the subscription.

Investment advice

In the above case, Company A, in addition to offering the option of filtering
or sorting bonds according to various criteria, provides its own bond
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assessments based on various factors (investment horizon, yield, riskiness).
Using information about investors or prospective investors obtained from
previously completed forms, Company A selects potential investors for whom
the offering would be suitable and sends them information about the bonds on
offer. The information and assessments concern specific financial instruments
and their properties identified as suitable for specific addressees based on an
assessment of their previous interest. Prospective investors may also ask
Company A direct interactive questions.

Investment advice involves the provision of an individualised
recommendation to a client regarding a transaction in a specific financial
instrument irrespective of whether it is provided at the request of the client or
prospective client. This case may thus display the features of the provision of
the investment service of investment advice. However, the assessment must
take into account how the bond offering is presented to the potential investor,
what information and parameters are evaluated before the potential investor is
contacted, and to what extent the offering is universal or individual.

Example B A platform operator (Company B) makes information about bonds and their
issuers available on the basis of agreements with issuers. In addition,
potential investors have access to a tool that allows them to search for and
sort bonds according to several objective issuer-related criteria and thus find
the offering that suits them best. Potential investors may also use interactive
communication to ask further questions. A prospective investor interested in
subscribing for a bond completes a form on Company B’s website where he
stipulates the number of bonds he is ordering and their price. The system
automatically sends (transmits) the form directly to the issuer. The issuer then
contacts the prospective investor, sends him a draft agreement and organises
the signing process. Company B also offers issuers the service of arranging
contractual documentation, including specimen bonds and transmission
protocols. The remuneration paid by issuers to the platform operator
Company B is a combination of fixed and variable components. The fixed
amount is an amount paid for an issue published for a certain period of time
and the variable component depends on the size of the issue.

This example cannot be deemed the provision of the investment service of
investment advice. However, it does display the features of the investment
services of reception and transmission of orders and placing of financial
instruments without a firm commitment basis.

Reception and transmission of orders

Company B uses a form to mediate the reception of an order and its
transmission to the issuer for execution. Orders can be received and
transmitted through an automated system without human involvement. In this
case, the activities of Company B display the features of the provision of
the investment service of reception and transmission of orders.

Placing of financial instruments

Company B provides services consisting in the preparation of complete
contractual documentation for the issuer and the mediation of automatic
contact between the investor and the issuer for the subscription (reception and
transmission of the order). In addition, it communicates with prospective
subscribers on the basis of their queries and provides them with a tool for
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sorting bond offerings according to selected parameters, thereby motivating
them to subscribe for bonds. Company B’s remuneration model, under which
it is paid by the issuer subject to subscription of at least part of the bond issue,
also suggests a different economic substance than mere advertising for
prospective subscribers. The combination of services that Company B
provides the issuer with and the way Company B is remunerated display the
features of the provision of the investment service of placing of financial
instruments without a firm commitment basis.

Investment advice

The tool for sorting and filtering bonds according to various criteria cannot
usually be deemed the provision of investment advice. However, it is
appropriate for the platform operator to warn potential investors that it does
not provide investment advice and the filtering option does not mean an
investment is suitable for them. Nonetheless, it should be noted that a formal
warning like this does not prevent activities from being assessed as
investment advice if they materially display the features of investment advice.
As regards communication with the client on the basis of queries, what
matters is the nature of the answers. Communication that includes
recommending particular bonds as being suitable for a specific investor might
display the features of investment advice.

Example C A platform operator (Company C) publishes information about bonds (the
issuance conditions or even the prospectus) and their issuers on the basis of
agreements with issuers. In addition, the internet platform includes a contact
form through which a potential investor interested in subscribing for bonds on
offer can contact the issuer directly. Company C also offers issuers the
service of arranging contractual documentation, including specimen bonds.
Issuers usually pay the platform operator Company C a fixed remuneration
for publishing their bond offerings and arranging contractual documentation.

This example cannot be deemed the provision of main investment services.
Reception and transmission of orders

Company C does not receive or transmit orders made by prospective
subscribers (instructions to buy or sell financial instruments), it merely
provides them with contact to bond issuers. In this case, Company C provides
a service to the bond issuer, not to prospective subscribers who would be
clients for the purposes of displaying the features of the service of reception
and transmission of orders.

Placing of financial instruments

In this case, Company C does not undertake to try to find investors to
subscribe for the bond issue or part thereof, and does not offer the issue on its
own behalf or on behalf of the issuer. Company C merely allows an issuer to
publish (advertise) a bond issue on an internet platform and mediates possible
contact with the issuer. As the remuneration is fixed and independent of the
amount of bonds subscribed for, Company C is also not motivated to help
subscribe as much of the issue as possible. The main investment service of
placing of financial instruments without a firm commitment basis is therefore
not provided.

Offering a service consisting in the preparation of contractual documentation,
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specimen bonds, transmission protocols and specimen agreements cannot
alone be deemed the provision of a main investment service. These services
fall under the ancillary investment service related to underwriting, which,
however, does not require authorisation from the Czech National Bank.

Advice

Similarly, this case cannot be deemed the provision of investment advice. If
there is no suggestion in any way, even indirectly, that a particular decision
is/is not suitable for the client, it is not a case of investment advice.

Nature of the This answer expresses the opinion of Czech National Bank staff members.
answer: The courts and the Bank Board of the Czech National Bank may be of a
different opinion.

Contact person:  Petr Gavlas, petr.gavlas@cnb.cz

Date: 31 May 2019
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